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Tae Kixo vs. Waxssey.

Exceptions from Judd, C. J., sit-
ing in Chambers.

M CULLY, BICKERTON, AND DOLE, JJ.

(supDn, . DISBENTING.)

Jon

The defendant was charged with malicious
injury in wounding a dog, the property
of another, while tryving to drive him
trom his premises, where the dog was

trespassing and committing depreds-
s

Held. thut the defendant was not acting
without justification or excuse, ana
that the charge was not sustained.

OFIXION OF THE COURT BY DOLE, J.

The qguestion in this case is
whether or not the acts of the de-
fendant complained of constituted

The essential facts*are stated by
the Chief Justice sitting in Chambers
in the decision appealed from as fol-
1(:‘\'-&;

“On the 24th February last, the
attention of the defendant was called
to a dog which was ronning away
with a piece of meat in his month
from the kitehen on the premises
where defendant was living, on
School street in Honolulu. Defend-
ant ran to where the dog was and
threw a stone at it which hit it, then
opened & gate pear by, but the dog
not meking his escape, defendant
threw another stone which also hit
the dog. The dog was then taken
away by a pative woman, who was
attracted to the spot by its cries.
The dog is a Gordon Setter pup,
abont five months old of good breed-
ing and worth from $25 to $50, the

roperty of one George Cavanagh.
I'he injuries to the dog occasioned
by the stones thrown by defendant
were the breaking of one of its fore
legs in two places, and the knocking
out, breaking and displacing sqme
of its teeth, mainly the milk teeth,
which are supplanted in the course
of nature by permanent teeth.”

“ Defendant did not know who the
dog’s owner was.”

“The defendant is charged under
Chapter 23 of the Penal Code with a
malicions injury and mischief, by
which is made punishable “any in-
jury or offense maliciously done or
caused by any one to the property,
right or liberty of another, whereby
another may or might be subject to
loss, damage or prejudice, or distarb-
auce in any of his rights, liberties or
privileges of person or property.”

The Chief Justice found the de-
fendant guilty of malicious injury,
confirring the judgment of the
Poliee Court where the cause was
first tried.

The defendant excepted upon the
following grounds :

1st. No offense had been proven.
2nd. That no malice had been shown.
3rd. That it was necessary for the
prosecution to prove, beyond reason-
able doubt, that defendant had ma-
lice toward the owner of the property
injured. &th. That under Seetion 9
of Chapter XXIIL. of the Penal
Code, defendant bad a right to attack
the dog under the ecircumstances
showh.

Upon the third point by defend-
ant’s counsel, we agree with the con-
clusion of the deeision sppealed
from, to the effect that it 1s not
necessary to show special malice
against the owner of the property,
but that it is sufficient if there 18 no
adeguate legal justification and “a
reckless disregard for the property
of snother,” who is not necessarily
known to the defendant. )

It is not clear to us that the cir-
cumstances bring the cause within
the section of the law referred to by
defendant’s fourth ground of excep-
tion.

The defendant's first and second
grounds of exception, l_:oweve::. raise
the question of malice which is
necessary to the offense of malicious
injury.

Onr statutes have not greatly
modified the common law relatmg
to this offense. While malice towars
the animal injured does not consti-
tute malicious injury, yet by the
common law it was sufficent if an
uaimal was injured in & spirit of
wanton cruelty—(4 B 1, Com. 244) ;
and by our law the killing, mutilat-
ing, maiming or wounding an snimal
without adequate 1 justification,
and with s reckless disregard for the
property of another, constitutes the
offense. 3

Upon the guestion of adeguate
lageso justification under the facts
shown, we are compelled to differ
from the decision appealed from.
The dog was & trespasser, not onl
upon the grounds, but in the dwell-
ing honse of the defendant, and he
was in the act of earrying off a piece
of beef from the kitchen at the time
the defendant attacked him, al-
though he saw only that the dog was
carrying 8wa somat.bl.nﬁnu_a his
mouth, but didn't know what 1t was.
These ecircnmstances afforded an
adequate legal justification for the
defendant’s sttack upon the dog
which resulted in the injories shown
in the evidence; adequate to the ex-
tent of aceounting for the attack
without :;:y l:ilecaamtyf ollfn:lxi;;el&l:;nf
it n the theory o '
mﬁm disregard for the property
of another.

Our opinion &s to the absense of
malice in the defendant is somewhat

eped by the lication of

the ig aeuxt,icuir of ogpuutl}h of
malicious ipjuries to the circum-
stamces. This section reads, “An act
done in the fair exercise,
, vindieation

Suprme Court of the Hawaiian | there is any real or nptannt grotnd
for suppoal;;:g such right to and

the same is not used as a mere cloak,
pretence or occasion for a malicious
injury, shall not be punishable as a
malicious injary.” not this de-
seribe, almost literally, the status of
the defendant at the moment the
attack upon the dog was made?

These views are in accord with de
cisions elsewhere, so far as we have
been able to comsult the reports of
CAuges.

“In a North Carolina case for
stabbing a mare belonging to an-
other, the jury found that the ‘de-
fendant took the mare from his corn-
field where she was damaging his
growing corn, to a secret of the
connty, where he inflicted the wound
with the view to prevent & repetition
of the injury.’ And the Court held
that this finding would not sustain
& conviction. BSaid the Juodge
(Tailor, C. J.): *“We do not think the
facts found in this case bring the
offense within the common law no-
tion of malicions mischief. That
seems to be confined to those cases
where the aet is done in a spirit of
wanton malignity without provoes-
lion or exense, and under circnm-
stances which bespeak a mind prompt
and disposed to the commission of
mischief.’ ¥ (State vs. Landreth, 2
Car. L. R. 446 & 2 Bishop’s Criminal
Law, S. 964) And in Wright vs.
State, 30 Ga. 325, the Court say:

“If an animal is in the habit of
trespassing on & man’s fields and de-
stroying his crops, and during an act
of trespass he shoots the aningl, not
out of any malice, but to preserve his
crops, though Lie may not be justified
civilly, he is eriminally. The motive
is not what the law deems malicions.”
(Bishop's Stat. Crimes, S. 437.)

The exceptions are allowed upon
the first and second grounds, and the
defendant discharged.

Aungust 22, 1890.

Deputy Attorney - General C.
Creighton for the Crown; W. A.
Whiting for defendant.

I respectfully dissent

A. F. Juop.

-

Supreme Court, Hawaiian Islands.

In Barnco.
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Hito Svear CoMpaxy v8. JONATHAN
Tuveeer, Deputy Tax Collector.

JURY WAIVED.

JUDD, O. J., M'CULLY, BICKERTON, AND
DOLE, 7. J.

OPINION OF THE COURT BY DOLE, J.

It does not appear from the record
how this canse has reached the Conrt
in Banco, but it was arguned before
us under an undoubted mutual un-
derstanding of both sides.

The following agreed statement
of facts and issues of law was sub-
mitted by counsel of botb parties.

“The Hilo Sugar Company is les-
see of various tracts of land, contain-
ing in all an area of 1283 acres under
covenant to pay taxes.

The Hilo Sugar Company returned
these lands for taxation by name at
the same rates per acre as their fee
simple lands of similar nature, viz.:
Fifteen dollars (5153 lpﬂr acre for
cane lands apd one dollar per acre
for bush land. The Board of Tax
Appeal raised the assessment of cane
land to twenty dollars (§20) per acre.
Taxes at this valuation were paid by
the Hilo Sugar Co. upon all of said
lands.

The Hilo Sugar Co. were further
assessed npon these lands the sum
of ninetesn thousand one hundred
and thirteen 25-100 dollars ($19,113.-
25) as the value of their leasebold
interest in the same in addition to
the amount returned by the company,
and paid the the tax on same under
protest. The Hilo Sugar Co. made
no separate return of their leasehold

interest.

The questions agreed to be sub-
mitted are:

1. Can there be legally assessed
against a tenant upon his interest an
amount greater than the established
value of similar land held in fee
simple?

2. Can assessment legally be made
against a landlord’s interest and a
tenant’s interest the sum of which
would be greater than the assessable
value of b%e same land held in fee?

3. The Hilo Sugar Company hav-
ing made po separate return of their
leasehold, interest in the above
pamed lands, can they maintain this
suit?”

A deposition of John Scott was
also filed by both counsel as evi-
dence. .

It appears from the evidence that
the plaiutiff having covenanted with
his lessors to pay the taxes that
ghould be puyugra upon the lands
under the several leases, undertook
to make returns of such taxes direct~
ly to defendant,the Deputy Assessor,
which arrangement the Deputy As-
sessor fell in with, and looked to the
Egaintiﬂ' alone, instead of his lessors,

r the assessment returns and the
taxes of the lands in guestion.

This method was irregular, for a
private agreement between lessor
snd lessee that the latter should pay
the taxes does not affect the HLability
of the landlord to :.he Gou:;mmang.
Such an agreement is purely a pri-
vate matter between the parties to
the lease, and gives the lessora claim
n the lessee for all taxes which

thlg'ﬂil uired to pay an account of
the 1 land. (Brown-Assessor vs.
Smith, No. 726 Interm. Div.) -
The defendant’s tion is that if
we I'letd the first paid by the
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‘were clearly intended to be, there is
nothing to prevent a further assess-
ment sgainst the tepant, the plain-
tiff, for bis interest in the same land
under his lease. He shonld have
made a return of his leasehold inter-
est—as he actuslly did in the case of
two of the lands for which he had not
convented to pay the landlord’s
taxes, but not having done so, it de-
volved upon the assessor to assess
such interest, “according to the best
information within his reach.” This
was done, and there is no appeal
from such assessment.

We bave, therefore, to consider
whether this Court bas jurisdiction
over the cause. It has been the
practice of Courts to refuse to in
vestigate complaints based upuu
the charge of over assessment, as ap

Is from such assessments to the

ax Appeal Courts, are provided by

statute, except in cases of a failure to

make any retuorn within the time re-
quired by the statate.

But the plaintiff claims that inas-
much as the taxes already paid upon
the land are assessed upon its full
value, as if no lease existed, which
appears to be admitted by the defen-
dant, there is no value remaining
which may be assessed as the ten-
ant's interest, and that the assess-
ment, being therefore made npon an
erroneous principle, is illegal.

It is doubtless a correct principle
of law. that the reversion and the
leasehold interests of real estate held
under lease are together worth only
the nnincnmbered value of the land.
There may be in certsin cirenm-
stances’ exceptions to this rule, but
it must be generally regarded as giv-
ing the trne statos of the mutual re-
lations of such interests.

In the matter before us the rever-
sion was assessed to the full value
which had been fixed by the Tax Ap-
peal Court as the assessable value of
such lands in the district, which as-
sessment the plaintiff submitted to.
This copnsumed the whole value of
the land in question and left no sur-
plus value to be assessed on aceount
of leasehold interests there. But
the Deputy Assessor did assess such
interest and for a large amount, i. e.,
$1489 an aere for both cane land
and bush land. As we do not know
the comparative areas of the cane
land and bush land, we cannot say
whether this assessment was more or
less than the assessment on the re-
version, which was $20 an acre for
cane land and one dollar an acre for
bush land, but it is safe to say that
the leasehold interest was assessed
close up to the assessment on the
reversion. This was clearly wrong
and by it the Government has re-
eeived nearly double the taxes it was
entitled to from the land in question.

It is not for us to review the judg-
ment of the Assessor in estimating
values, but we may interfere where
the assessment 1s illegal, and we
think the one submit to us is 80
for the reasons we have given, and
in brief, not so much because the as-
sessinent upon the leasehold inter-
est was excessive, as because it was
made at all, after the value of the
land had been fully assessed against
the reversion.

The fact that the plaintiff made no
returns of its leasehold interest is no
bar Lo this suit, the assesement com-

lained of being illegal. (Phelps vs.

hurston, 47 Conn. 485, State vs.
Ross, 23 N. J. L. 521, State vs.
Quaife, id. 89 and State ys. Metz 31
id. 365).

It will be seen that in the forego-
ing opinion we have substantially an-
swered the questions submitted so
far as they are applicable to this
cause, and we need not refer to them
farther.

Let judgment be entered for the
laintiff for $191.13, with interest
rom December 14th, 1887, the date

of the payment of taxes under pro-
test

F. M. Hatch for plaintifi; A. P.
Peterson, Attorney-General, for de-
fendant.

FPersonal Meation.

One of the passengers from San
Fravcisco on the steamship China
was Mr. F. M. English. He paid
Honolalu a flying visit last April,
and was so fascinated with the
climate and made so many friends,
that he has resolved to pass the win-
ter here, and possibly to settle per-
manently. Mr. English is a gradu-
ate of the University of Oxford,
where he obtained classical honors
and likewise took mathematical dis-
tinetion in Oxford and Cambridge
local examinations. For eight years
he has been a successful tutor in
the United States, preparing
pupils for Harvard, Yale and other
universities. @ He is prepared
to receive a limited uwumber of pu-
ils, either to prepare them for col
ege or to give them & college educa-
tion without leaving nolulu.
Several of his pupils have taken dis-
tingnished honors in American uni-
versities. We hear that Mr. English
is to read a r some evening next.
week in 8id of the Sailors’ Home, to
he followed by a humorous mausical
sketch of London Society after the
manner of Corney Grain. We wish
this gontleman suceess in his lactore
and in his proposed work among us.

Strong Imsurance Companies.

The Finance Chronicle and Insure
ance Cireular of Sept. 1890, states
that the Royal Insurance Company
of Liverpool has the largest reserve
and capital of any English insurance
eompnfly, amounting on that date to
over §$11,500,000. . 4. 8. Walker
is agent here for this strong and reli
ablecompany. Next highest in the list
is the Liverpool, London & Globa,
of which Bishop & Co.

with a combined reserve
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A MINISTER'S DINNER.

His FExcellency John A. Cummins En-
tertaine Admiral Brown and Others
at His Residence.

Tuesday evening His Excellency
the Hon. John A. Cummins, Minister
of Foreign Affairs, gave a dinner at
his residence in honor of Rear Ad-
miral Brown of the U. S. Flagship
Charleston. The grounds were most
beautifully illaminated for the ocea-
sion and the verandas were festooned
with flags and evergreens. The table
presented a very pretty appearance.
It was decorated with the choicest of
flowers, in troe arti-tic style. At
either end were two large and clear
bloeks of ice, on which rested fern
leaves and flowers, the eflect being
unique. The chandelier was fes-
tooned with leis of plumarias, and
from the bottom hung a branch of
oranges. All around the dining ball
were potted ferns, palms and other
plants.

In addition to the host and his
guest, those invited were: His Ex.
Godfrey Brown, Minister of Finance,
His Ex. C. N. Spevcer, Minister of
Iunterior, His Ex. A. P. Peterson, At-
torney General, His Ex. John L.
Stevens, Envoy Extraordinary and
Minister Plenipotentiary of the
Upited States, Major J. H. Wode-
house, H.B.M.’s Commissioner,Mons.
G. B. d’Anglade, French Commis-
sioner, Mr. Taizo Masaki, Japanese
Consul and Diplomatic Agent, Capt.
Geo. C. Remey, U.S. F. S. Charles-
ton, Capt. Joshua Bishop, U. 8. S.
Iroquois, Capt. G. N. A. Pollard, H.
B. M. 8. Acorn, Capt. Y. Shibayama,
H. I J. M.'s Tsukuba, Col. the Hon.
G. W. Macfar!ane, H. M.’s Chamber-
lain, Mr. C. Bolte and Major W. T.
Seward.

The only toast was, His Majesty
the King, proposed by His Ex. Mr.
Commins. Col. Macfarlane, H. M.’s
Chamberlain, responded on behalf of
His Majesty, who, he said, was un-
able to attend on account of severe
indisposition. By command of His
Majesty, Col. Macfarlane progosed
the health of His Execallency J. A.

Cummins, Minister of
Affairs,

The menu cards were very hand-
somely gotten up, contgining the
menu in Hawaiian, the musiecal pro-

ramme and the name of each guoest.

he menu was as follows:

Foreign

Pipi 0 Ewa.
Buliona me ka Hua.
Kamano Mo'a

Manu Punua,

Pipi 0 Ewa me ka Papai.
Hipa Pulehu.
Hau hoonoono.

I'a Lawalu me ke kai helo,
Manu Pualehu.
Pelehu me ka Hame,
Moa Ku Ono.
Megono me na mea hua.
Hau, Kope, Ti.

The Royal Hawaiian Band was
stationed in the band stand in the
grounds, and played the following
programme during the dinner:

March—Hawaii Nei.,....... ...... Berger.
Overture—King's Lieutenant... .. itl.
Walts—Nita ........... - Willinms.

Selection—The Internstional Congress

RS R T e 2 i B W e Bousa
Finale—Tannhauser.,............ Wagner
Overture—America. ... ... ........ Catlin
Waltz—Queen Victoria's Jubilee. ... Coote.
Selection—The Mikudo .. Sullivan,

The Star Spangled Banner,
God Save the Queen,
Japanese Anthem.

awali Ponoi.

New Advertisements.,

WM. G IRWIN & COMPANY,

(Limited.)

Wu. G, Igwis, -
CLAUs SPRECKELS,
Warrer M, Gierarn, =1 -
Secretary and Treasurer

- - Auditor

President and Manager
- Vice-President

Tueo. C. Porrer,

Sugar Factors and Commission Agents,

AGENTE OF THE
OCEANIC STEAMSHIP CO.,
Of San Francisco, Cal.

Wm. G. Irwin & Co., (Limited) has
assumed the assels and linbilities of the
late firm of Wm. G. Irwin & Co., and will
continue the ﬁen-.-ral business formerly
carried on by that house. 1335 60

CASTLE & COOKE,
HARDWARE,

Shipping and Commission Merchaots

IMPORTERE AND DEALERS IN

GENERAL MERCOHANDISE.

1890,

‘B | gurface, satie as the one supplied us Inst season,
€r. | which I am pleased tosay hes given ua entire
. | satisfaction.

INSFURANCE CO

T s« o 4o diebs 57 riin b owe b
Neot Income
Cleims Pald

.

N m_' Advertisements.

E.G.SCHUMAN
Hotel Strest near Fort,

Fine Columbus Buggy Co.'s

P hiaetons 822 Carriages

For Sale Cheap! Warranted
to Wear!

A Large Assortment of

Carts, - Brakes

and WAGONS.

E.G.SCHUMAN

Curries a Large Stock of

d
MW;g-gn ﬂ 2l Carriage
MATERIALS,
flubs, Spokes, Felloes, Rims,

OAK, HICKUORY SECOND
GROWTH ASH.

WAl of which are offered at Re-
duced Prices.

Correspondence Solicited.

84 1344-1m Hoxowvwu, H, L.

REUTER’S SYRUP

.
No. a_" '.

1~

Use it it .:_-,
e
noves blotches, preveata eruptions.

HOLLISTER & CO.,

Distributing Agents.
1341-1y

Pioneer Steam

CANDY FACTORY and BAKERY.

F., HORN Practical Conrectioner,
Pastry Cook and Baker.

No. 71 Hotel St. Telephone 74

1200 35-tf

FILTER PRESSES.

FPAAUHAU PLANTATION,

Hawan, March 9, 1888,
Blldnim lron and Locomotive Works. Ran Fran-

elsco,
Gentlemen—We have nsed two of your 30-
chambered Filter Prexses thisssason, They
are convenlent, easily hanaied and are wor
entirely to onr satisfaction. 1 can rnnnm
no improvement on then,
Very respectfully yours,
(slgnea; A. Mooasm,

Manager Pasukau Plantation,

Huxia, Sept. 38, 18A0,
Ma. JorN Dyxn, Agent Risdon Iron Works
Honolulu.

Dxan Sin: Please ship us one of your 30
Compartmeni Fllter Presses. 240 square feet

Yourr tr!lllg.
GEO, R, EWART,
Manager Heala Aericultnral Go.

These Pressea are made extra heavy for
high pressures, occuples a floor space of 11x
4 ft., and preseptss filtering surface of 340
sguare feet. A limited number in stock In
onclulu and sre sold at very low prices,

Risdon Iron & Loco. Works.

Aan Franclsco.
For particulars enguire of
JOHR DYEBR...cvussrsssnsssssssavssans

Room No. § Spreckels’ Blook:

W.G.TRWIN & Co., Agents
CHAS. BREWER & (0.8
Boston Line of Packets.

IMPORTERS WILL PLEASE
take notine that the fina

BARK FOOHNG SUEY

Carr. A. M, NEwELL,

Will be laid on the berth in Boston to leave
for this port on December Ist

- For further partieulars apply to
74 1316-y 0. BREWER & CO*

The Liverpool and Lon-
~ don and Globe

[ESTABLISHED 1888.]

...................

Flantation Agents, Takes Risks against Loss or Fire
Life, Fire and Marine ::a’:'m‘., ' '_'H;:?;.Wupmm. :
Insursmoe Agents. Bishop & Co.
_ 1188-6m 1-6m
_ 153 HONOLULU, H. L 1y
BARGAINS!

CASTLE & COOKE,
Life, Fire and Marine

Insurance Agents!

AGENTE FOR:

Hawaiian Hotel Stables

FC-H or address
92-1m HAW'N HOTEL STABLES.

—HAVE FOR SALE—
Canopy-top Phaetons, T

Top Carts, with pole and shu
Wagon, with poles, shafts, brake,
wo-seated Buckboard with brake
Horses, broken to harness or saddle,
Harses suitable for any and all purposes.

New England Mutual Life Ins, Co’
OF BOSTON,

Ztna Fire Ins. Co. of Hartford,
UNION
Insurance Company

FIRE AND MARINE,

OF SAN FRANCISCO, CALIFORNIA.

a trific under $11,000,000.

&

SLRwS

- -

s G nasgTven univers
sal satisfaction in the

-

HOLLISTER & CO., 109 Forr St.

RONOLULU,

1215-y Sole Agents Hawn. Islanda.

Iron and Locomotive Works,

Ocrner of Beal and Howsad Streets,
Ban Franelsoo, ... c.coviieeces. Unlifiornts

W.H TAYLOR....... sesaresene »

Bulders of Steam Machinery
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